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THE AEU AND THE FEDERAL INDUSTRIAL RELATIONS SYSTEM

I ntroduction

1 The Audrdian Education Union (“the AEU”) is afederdly registered organisation with in excess
of 150,000 members employed throughout Australia. The mgjority of our members are teachers,
induding principals and assstant principas, employed in government primary schools, secondary
schoals, pre-schools and TAFE Colleges. The AEU’s membership of teachers in schoolsisin
excess of 80 per cent of digible employees, and in some States the figure is in excess of 90 per
cent. We adso have significant membership in non-teaching classifications in schools, including
teacher aides, library technicians and assgtants, laboratory technicians and assstants, and
Aborigind and Torres Strait Idander Workers (AIEWS).

2. The AEU achieved federd regigtration in 1987 following the expanded definition of “indusiry” that
arose from the High Court decison in the Socid Welfare Union casein 1983. Up until this point

the terms and conditions of government school teachers in the sx States had been regulated
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through a combination of State legidation (including determinations and regulations) and awards
or smilar indruments of State indugtrid tribunas. In 1991 the A.C.T. Teachers Federation and
the Northern Territory TeachersFederation ama gamated withthe AEU. Theseorganisationswere
parties to federal awards covering teachers, and the AEU became a party to these awards on

amagamdtion.

Public Education and Industrial Relationsin the 1990s

3. The early 1990s saw the dection of anumber of conservative governmentsin the States, resulting
in an unprecedented attack on the systems of conciliation and arbitration that operated in those
States. The mogt extreme attacks occurred in Victoria, where compulsory arbitration was
abolished and awards were legidated out of existence, in favour of individua employment
agreements. Agreements negotiated with the AEU and certified by the Industrial Relations
Commission of Victoriawere unilateraly scrgpped by the incoming government. In other States,
access to arbitration was limited and a separate stream of non-union agreements was promoted

in an atempt to remove unions from the bargaining processes.

4, Running adongside these legidative developments were the attacks by State and Territory
governments on their own employees, including teachers and education workers, created partly
by afierce dedre to dragticaly reduce funding for public education. Schools were closed and
teacher numbers were cut. Recurrent funding did not keep pace with increased responghilities
being placed on schoals, and this placed an enormous strain on those teachers who remained in
the system. They were expected to teach larger classes and for more hours. Resort by
governments to the use of non-permanent forms of employment increased dramaticaly, driven by

adesrefor “flexibility”, which was in redity a euphemism for the ability to reduce the workforce
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at short notice a minimum expense. From 1993 until the start of this year, dl new teachersin
Victoria were engaged on fixed-term contracts, and have suffered from the insecurity and
disadvantage that attends thismode of employment. These difficultieshave not been helped by the
increasing tendency of governments, both State and Federd, to criticise teachers and their work

in public forums induding and the media

This negative environment has been exacerbated by trendsin educationd policy devel opment that
became apparent in the 1990s, particularly the move to devolve a number of formerly centra
functions to the school level. These policies are masgqueraded under different names in different
States and Territories, such as Schools of the Future, Schools of the Third Millennium, Leading
Schools, Partnerships 21 and Directions for Education to name a few. Despite the varying
terminology, the central themesof these policiesarethe same, dbeit that somearefurther advanced
down the track than others. They involve the shifting of anumber of responshilitiesto the school
level, and a concomitant reduction in the size of the centrd and regiona authorities and services.
The rhetoric accompanying these policiesis that they are designed to alow schools to have more
autonomy over their own operations. Insome cases, there has been some theoretical merit in the
proposals. The AEU has supported increased autonomy at the school level in some key respects,
but dwayson the basisthat theinitiatives are properly funded and resourced. Unfortunately, inthe
hands of government, the god of school autonomy has been distorted, and the redity has not
matched the rhetoric. Adequate funding has not accompanied the increased workload, and in
many cases the autonomy sought by schools has been a pipe dream as the (smaller) centra
authorities have grabbed the reins even more tightly. The evidence is that devolution has not
contributed to improved learning outcomes for students. In practice, devolution has been about
shifting the blame for inadequate funding of public education from government toindividua schools.
Some of the devolved responsbilities are sgnificant, such as the employment function and the

talloring of curriculum. Othersarelessso, involving asmple shift of an adminigrativefunction from
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a centrd or regiond office onto school saff. Regardless of ther sgnificance, mogst of the
responghbilities and tasks are time-consuming. Whatever view is taken of the merit of the
proposals, one fact is incontrovertible. Devolution policies in dl States and Territories have

resulted in a Sgnificantly increased workload for dl staff employed in schoals.

Federal Awardsfor Teachers

6. The developmentsin public education and indugtrid relationsin the 1990s inevitably prompted the
AEU tolook at dternativewaysto protect and improve the wages and conditions of our members.
The dismantling of the State conciliation and arbitration systems contributed to the view that our
membersin some, if not al, Stateswould be better protected in the federal system, and stepswere
taken to serve alog of damson al public sector employers throughout Audtrdia. In addition to
the federa awards and agreements aready covering our membersinthe A.C.T. and the Northern
Territory, federd awards have been gradually obtained to cover teachers in Victoria (schools,
TAFE, Adult Multiculturd Education Services and Disability Services), Tasmania (schools and
TAFE) and Western Audtrdia (TAFE and Community Colleges). In addition, federd certified
agreements have been achieved for teachersin government schoolsin South Austraiaand Western
Audrdia

7. All of the awards were obtained under the Industrial Relations Act prior to the introduction of the
1996 amendments. Even under this systemn, they were not obtained without the expenditure of a
great ded of time and money. The State Governments, particularly in Victoria, Western Audiraia
and South Audtrdia, sought to frustrate the process at every turn, investing huge amounts of public
money in engaging solicitors and barristers to devise and implement legal strategiesto prevent the
AEU from achieving federal award protection for its members. Almost dl of the chalenges and
appedls proved unsuccessful, yet the governments were gill able to dow the process down
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sgnificantly and forced the AEU to expend time, energy and funds of its own.

Enterprise Bargaining

8. Coinciding with the developmentsin public education set out above has been the expansion from
the beginning of the 1990s of enterprise bargaining as the principa avenue for securing improved
terms and conditions of employment. The Audtrdian Industrid Rdations Commission (“AIRC”)
introduced the enterprise bargaining principle in the October 1991 Nationd Wage Case (Print
K0300), and changesto the Industrial Relations Act followed to eevate the Satus of agreement-
meking. These changes culminated in the 1994 amendments which included new objects
promoting themaking of agreements, theintroduction of non-union enterpriseflexibility agreements,
the creation of a Bargaining Divison in the AIRC, and the inclusion for the firgt time of provisions
alowing employees and unions to take protected industria action.

0. Enterprise bargai ning has not been kind to education workersin thegovernment sector, particularly
in the climate of cogt-cutting and devolution of responsihilities referred to above.  Productivity
improvements are not easy to measure in education, and governments have not been prepared to
embrace student learning outcomes asthe* product” at least in the context of enterprisebargaining.
Rather the strong tendency has been for governments to measure productivity in dollar terms,
requiring trade-offs measurable in monetary amounts for any improvements in wages and
conditions. Often thesetrade-offsinvolveincreased workload for teachers and non-teaching staff,
and just as often they are detrimenta to the education of students. In the main, teachers have
resisted the worgt of these trade-offs, and their sdary levels have fdlen in red terms. Given the
lack of redidic dternatives, some unpdatable trade-offs have been acceded to, and inevitably

these have contributed to the growing workload of our members.
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It is important to stress that these comments apply to the system of enterprise bargaining that
existed under the Industrial Relations Act prior to the commencement of thefirst wave of changes
at the beginning of 1997. Theintroduction of the Coalition’s Workplace Relations Act has made
matters worse, and the proposdsin the 2000 Bill if enacted will tighten the stranglehold on unions

in the enterprise bargaining process.

THE WORKPLACE RELATIONSAMENDMENT BILL 2000

I ndecent haste

11.

12.

The AEU isdeeply concerned at the processesthat have been put in placefor consderation of this
important piece of legidation. The Bill contains anumber of significant proposadswhich if enacted
in their current form will result in a further weekening of the bargaining postion of unions and
employees. Whileitistruethat some of the proposals originate from thefailed 1999 Bill, they have
been the subject of extensve redrafting and therefore require more measured consideration.
Statements emanating from the Codition have made it clear that the short timelines are associated
withadesreto have the legidation in place so that it can be used against the AMWU in its current
industry-wide campaign. The proposed legidation has consequently been dubbed the “pattern
barganing” Bill, and much of the public attention has been focussed on this aspect. There are
however a number of other significant proposals which are not part of the pattern bargaining
provisons, and they should not be dlowed to be swept up in the process without proper
consideration of their content and likely impact.

The pattern bargaining provisions themsalves condtitute a fundamentd adteration to the enterprise
bargaining regime that has existed inthis country since the 1994 amendmentsto the Act. Whether
they are targetted at a particular campaign or not, they should be subject to proper Parliamentary
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considerationand debate. The current timetablewill not ablethisto occur. The AEU supportsthe
cdl of the ACTU and the AMWU for revisons to the timetable to enable the Bill to receive the

atention that its Sgnificance merits.

Cooling off or boiling over

13.

14.

15.

16.

The Bill proposes the introduction of a new section 1770MWA which will make it mandatory for
the Commission to suspend a bargaining period where it considers that to do so would assst the
parties to resolve the matters at issue, and where it does not consider that the suspension would
be contrary to the publicinterest. The period of suspension could be extended by the Commission,

presumably on more than one occasion.

This provision is Smilar to a proposal that was rgected in the 1999 Bill. That proposa was
however contingent on the passing of 14 days after the taking of industrid action (however brief).
The heading to the new provison contains a reference to “cooling-off” but there is no gpparent
requirement inthe section itsdlf for the existence of industrid action beforethe Commission can act.
It isin this respect therefore wider in application than the regjected provision, which itself was
fundamentaly flawed.

Aswe pointed out in our submission on the 1999 Bill, sugpension isthe worst of both worlds for
a union and its members. It removes the only bargaining power that employees have at their
disposal (the right to take industrid action), but does not result in the matter proceeding to
resolution by arbitration unlike some other provisons in the current Act which provide for

termination of bargaining periods.

The AEU’s experience of enterprise bargaining in the education sector convinces us that this
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provisonwill be used by employers to frugtrate the bargaining process. The amendment draws
atention to the “fase equdity” in the current Act with regard to industrid action. Supporters of
the current regime and this amendment would argue that the provisons arefair because they apply
to employeesand employersaike. They would point to thefact that an employer must go through
the same steps as the unions to give the lockout protected status, and could have this protected
gtatus removed if the bargaining period is suspended under this proposa. The problem with this
andyss is that employers rarely resort to lockouts in digoutes with employees as they often do

more harm to the employer than they do to the employees.

The AEU’ s experienceis that the employer’ s main wegpons in a bargaining dispute are (1) delay
and/or inaction, (2) the ahility to introduce unilateral changes to work practices and the like, and
(3) the use of individua agreements or non-union agreementsto splinter bargaining. Wedso find
oursalves in the unfortunate position that any industrid actiontaken by teachersisinvariably seen
to be “contrary to the public interest”, in which case this qudification in proposed section
170MWA isunlikely to be of any assstance. The Commission could conclude that suspension of
abargaining period covering teachers would be likely to put pressure on those teachersto accept
the offer being advanced by the employer, in which case the firgt limb of paragraph (1)(b) of the
proposed section would be satisfied.  As indicated, the second limb, relating as it does to the
“public interest” is unlikely to favour the position of teachers, particularly where indudtrid action
isproposed. Oncethetwo limbsare satisfied, the Commission has no discretion. It must suspend
the bargaining period. Aslongasthetwo limbscontinueto be satisfied, it would gppear ardatively
graightforward exercisefor the employer to obtain one or more extensonsof thesuspension. The
employer could continue to St on its hands and walit for the employees to succumb, without fear

of retdiation.

Therearedready provisonsinthe Act enabling the Commission to suspend or terminate bargaining
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provisons in anumber of stuations, including whereindudtria action isthrestening to endanger the
life, persond safety or hedlth, or welfare of the population, or part of it, or to cause sgnificant
damage tothe Augtrdian economy or part of it. Bargaining periods covering employeesunder paid
rates awards (ie. alarge percentage of the AEU’s membership) can be suspended or terminated
where thereis no reasonabl e prospect of an agreement being concluded. These provisonsreflect
a policy pogtion that there are some bargaining disputes that should be brought to an end in the
public interest, and invariably the successful invocation of these provisions by one or both parties
has resulted in the matter proceeding to arbitration.

The same cannot be said for proposed section 170MWA. Itisnot designed to protect the public
or asection of it from harmful industrid disputation. 1t is clearly designed to shidd an employer
fromthe consequencesof indudtrid action. The shift away from arbitration to enterprise bargaining
as the chief determinant of wages and conditions of employment contemplated that employees
would be able to takeindustrid action in support of their postion. Inherent in thisrecognition was
that the action would be designed to put pressure on employers, and would therefore be
detrimentd to their interests. The effect of proposed section 170MWA would be to dragticaly
shift the balance of power further in favour of employers.

In this context, it isworth noting that the Democrats Senators Report on the 1999 Bill reached the
fallowing condusion:

“Industrial disputation is an essential part of the bargaining and market process,
and parties to disputation must be given the opportunity to work matters through.

The system we now have seems, by and large, to serve Australia well.” (p.397)

Pattern bargaining
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The proposed provisons will require the Commission to terminate (not suspend) a bargaining
period if the union is engaging in pattern bargaining in respect of the proposed agreement. If the
Commissionterminatesabargaining period it may aso specify aperiod in which the union may not
initiate anew bargaining period, or declare that the union may only initiate anew bargaining period
on certain conditions. “Peattern bargaining” is defined broadly to mean “a course of conduct or
bargaining, or the making of clams, involving seeking common wages and/or other common
employee entitlements’ that forms part of acampaign extending beyond the snglebusinessand “is
contrary to the objective of encouraging agreements to be genuindly negotiated between parties
at the workplace or enterprise level”. The meaning of this latter phrase is expanded upon in
subsection (2) whichitsdf isfollowed by three “notes’ providing some examples of conduct that
would not congtitute pattern bargaining. Subsection (4) will require the Commission to have
particular regard to the views of the employer in ng whether the relevant daims are capable

of being pursued at the sngle businesslevd.

These provisonsare an unacceptabl efetter on the ability of partiesto determinethe content of their
cdams. They areaso drafted far too broadly, inthat they could apply to comprehensive clamsthat
contain only one or two common claims among many. Unlike the cooling-off provisons, they do
not even contain the appearance of equality in that there are no pendties for employers who
engage in pattern bargaining. As is pointed out in the submissons of the ACTU and the
Internationd Centre for Trade Union Rights ("ICTUR"), the proposals are unprecedented in their

scope when reference is had to collective bargaining systems in other countries.

The provisons are dso very poorly drafted, and would create great uncertainty and confusion if
enacted in their current form. The examples contained in the three notes of conduct that does not
condtitute pattern bargaining arevirtualy meaningless, and the explanatory memorandum to the Bill
offerslittle assstance. The AEU has not been able to come up with any examples of clams theat
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are not capable of being pursued a the single business leve within the meaning of the provisons.

Section 127

24,

25.

26.

There are two mgor amendments proposed to section 127. The firs is to remove the
Commission’s discretion over whether to restrain industrid action that is not, or would not be,
protected. The second isto require the Commission to issueinterim ordersto restrain the relevant

action if an application cannot be finalised within 48 hours.

The Coadlition have not established acasefor thefirst amendment, asisamply demonstrated by the
ACTU’ssubmission. Invery few cases in relaion to unprotected action does the Commission
refuse to grant orders or make strong recommendations which have the desired effect. The
benefits of according the Commission some discretion over the issue are gpparent when regard is
had to the cases on the record. Commission members have extensive expertisein resolving tricky
and explosveindudtrid disputes. Making orders mandatory may often have the effect of inflaming
a conflict which could have been avoided through more subtle gpproaches.

Aswas pointed out in our submission on the 1999 Bill, the amendment requiring the Commission
to issue interim orders after 48 hoursis open to abuse by employers. 1t would appear possiblefor
aninterim order to be obtained even where the action was protected in some circumstances. For
ingtance, an employer could gpply for an order to prevent action on the basis that a bargaining
period was not properly initisted. Regardiess of the merits of such an gpplication, if the
Commission could not determine the matter within 48 hours, the employer would have excellent
prospects of obtaining an interim order. It would be a rdatively smple task for the employer to
indicate that it wishes to cal evidence and seek documentation in relation to the issue of whether
proper authorisation for the bargaining period was given, and that this cannot be achieved within
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48 hours. If theinterim order isgranted, and it subsequently transpiresthat the action would have
been protected, thereisno redressfor the empl oyeeswho would have been deprived of their right
to take legitimate indudtrid action. In most cases, the granting of an interim order will ddiver a
comprehensive victory to theemployer without any proper congideration of the meritsof the claim.

The Democrat Senators stated unequivocaly in their report on the 1999 Bill that section 127 did
not need to be changed. They were of the view that the existing section provides astrong deterrent
to disruptive indugtria action, and that the Codlition had failed to make out acasethat theexisting
provisons were not working and needed reforms. It is submitted that nothing has happened since
that time which would dter thet forthright conclusion.

Federal Court's power to restrain unlawful coercion

28.

Thejudgment of Justice Merkel in AWU v Yallourn Energy [2000] FCA 65 demonstrates the
importance of presarving the right of the Federd Court to prevent parties from using legd
proceedings to influencethe outcome of collective bargaining negotiations. Theimmunity provided
by section 170MT losesitsimpact if parties are ableto threaten or issuelegal proceedingsin other
Courts. The AEU drongly supportsthe submissonsmadeby the ACTU and ICTUR onthisissue.

Role of the Commission

29.

The Bill attempts to continue the trend initiated by the 1996 amendments to remove the
Commission from the indugtrid relaions equation. Inanumber of placesit pointedly providesno
discretion to the Commission in relation to various applications. The Commission must make
orders to restrain industria action that is unprotected, it must terminate a bargaining period if a
union is engaging in pattern bargaining and it must suspend abargaining period if the conditionsfor
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a “cooling off” period are established. The AEU is of the view that the industrid system has
worked well when the Commission has been accorded the flexibility to make common-sense
decisions based on the circumstances of the case before it. These proposals will remove an

important component of that flexibility.

More fundamentaly however, it is arguable that this Bill is aresult of the Codition having painted
itsdlf into a corner in relation to the enterprise bargaining system. When the current system was
introduced in 1994 it included provisions which accorded the Commission arolein the bargaining
process. It was empowered to make orders requiring the parties to bargain in good faith, and
generdly was givenarolein asssting the parties to reach agreement. While these provisons may
not have operated to the extent that wasinitidly envisaged by their drafters, they at least provided
amodd that could have been developed further over the ensuing years. The Codition however
decided to abalish the good faith bargaining provisons in 1996 and embarked on a campaign to
remove the Commission from the bargaining process atogether, which was particularly evident in
the failled 1999 Bill. The philosophy was that the parties should be left to dug it out with little or

no involvement from the independent umpire.

Whatever the motives of the Codlition in introducing the pattern bargaining and cooling-off
provisons, they is clearly aless extreme dternative which warrants serious consderation. The
AEU submitsthat there is scope for consdering provisons which will enable the Commission to
play arolein the bargaining process, particularly where positions become entrenched. Thesolution
may not be to resuscitate the old good faith bargaining provisons, but they can at least provide a
garting point for discusson. The Codition has typicdly reached for the dedgehammer instead of
the nutcracker, despite thelong history of indudtrid relationsin this country which dearly indicates
thet the latter is a much more effective tool.
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Concluson

32.  TheAEU cdlson the Senate Committee members to alow this Bill to receive due congderation
and to rgect any proposa to hurry it through Parliament. In its current form, it is completely
unacceptable to our members and congtitutes a further shift of the balance of power towards
employers. While the pattern bargaining provisions are abhorrent and excessve, the Committee
should not lose sight of the other proposas whichwill have asignificant and detrimentad impact on
Austrdian workersif they are dlowed to become law.
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