A SUBMISSION BY THE
AUSTRALIAN EDUCATION UNION
TO THE DETYA CONSULTATION ON DRAFT DISABILITY
STANDARDS FOR EDUCATION UNDER THE DISABILITY

DISCRIMINATION ACT (DDA)

November 2000

Copyright©Australian Education Union
Federal Office

120 Clarendon Street

Southbank 3006




CONTENTS

1.

I ntroduction

General ReactiontotheStandards ........... ...

Need for ProcessestobeDefined . .. ... e

Stuation for EAucation WOrkers . ... e e e

Leve of Compliance .. ...

Right of Enrolment . ... .

ReEasoNablENeSS . . .. e



1. I ntroduction

The AEU is the union representing 155 000 teachers and other education workers in pre-schools,
public schools, and TAFE Colleges. The issue of disability Sandardsis of consderableimportanceto
our members, and therefore to the AEU.

The AEU responded to the earlier “Discussion Peper on the Disability Discrimination Act Disability
Standards in Education” in 1997, and comments made here are made within the context of that
response.

2. General Reaction to the Standards

The AEU remains strongly committed to the concept of disability standards in education. The AEU
believes that in generd the Draft Standards are areasonable starting point, but that they |eave too many
areas of uncertainty and potentia dispute. Criticiams and comments in this submisson are therefore
made with the intention of strengthening and building on the work that led to the current draft. The
Standards asthey stand would be an improvement on the current Situation and the AEU would support
proceeding with these rather than not proceeding at dl, dthough the AEU believes that there is an
opportunity to make them even more useful.

3. Need for Processesto be Defined

The primary omission in the Standards is the failure to establish processes for resolving differences
betweenthe partiesinvolved. Without such processes, the establishment on the one hand of therights
of individuas and on the other of the obligations of employing authorities inevitably sets the scene for
disputation. It is therefore imperative that the Standards establish processes within which these rights
and obligations can be worked through rather than used as foundations from whichto create conflict.

This need for processesiis referred to in several places below.

4. Situation for Education Workers

The mgor criticiam that the AEU has of the Draft Standards is thet they do not sufficiently clarify the
Stuation of teachers and other education workers. The Standards go some way to darifying the role
of employing authorities (though, aswill be discussed below, thereisneed for greater specificity insome
areas) and eaborate the rights of sudents and their parents. However, they do not dedl with theissues
confronted by those in the middle - the teachers and other education workersin systems of educeation
such as public schoals.

Most parents do not approach the Authority (e.g. education department) but the individua inditution.
Itisnormdly at thislevd that individud Stuations and conflicts are dedt with. The Standards should
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acknowledge this and express Authority obligationsin away that ensuresthey are met at theleve they
occur. Thisistheface a which theinteraction takes place, and yet thereislittle in the Standards which
indicates what employees have a right to expect from higher up the system, or which gives a clear
indication of how they respond to a Stuation they regard as inadequate.

Inits earlier Response the AEU noted:

The current processconsstsof resol ution through complaint arrangements, some of which are
resolved beforeforma DDA complaints are made and some of which go through to high courts
and serve to st case law. In al circumstances, this requires that there be victims. In most
casesthosevictimsare the students themsel ves and the educati on workers that teach them. For
these people, there is considerable and often excessive dtress and trauma involved in the
process. For those teachers involved, there may well be long term persona and career
consequences due to purely random and uncontrollable chance.

The educationa ingtitutions involved are aso put under considerable pressure, both within
themsdves and in their relationship with the community, which has consequences that go way
beyond the issue itsdlf.

The AEU is concerned that Employing Authorities are too willing to teke the line of least
resstance, do not themselves accept full responghbility for the Stuation, and will only become
involved when forced to by someone, usualy ateacher or an educationa ingtitution, taking a
stand againgt an unacceptable situation.

Thisis atotally unacceptable means of resolving theissues around students with specid needs.
It is destructive for the individuas concerned, for the educationd inditution, and ultimately for
the effective implementation of the Act. It serves nobody’ sinterests. It isthereforeimperative
that someleve of certainty be given to the situation through theintroduction of Standardswhich
are known and applicable, and which remove victims from the process.

The current Draft Standards do not go any way towards providing aleved of certainty, and continue to
leave huge potentia for disputeswith dl their inherent srains and traumas. They therefore arelikely to
fall to achieve what must be seen as one of their main objectives - the reduction of disputation.

5. L evel of Compliance

Section 4 “Who must comply with these Standards’ binds education authorities and ingdtitutions,
induding publicingtitutionsin agenera way. Aswritten, thiscould beinterpreted to mean that individua
inditutions are bound by each of the Standards. Whilst not denying the generdity of the DDA, there
isaquestion asto whether al of the Standards are equally pertinent to both authorities and individua
inditutions. Such an interpretation would ignore thefact that someingtitutions do not have the autonomy
to comply with some of the Standards. The failure to outline the respective but differing obligations of
Authorities and inditutions leaves inditutions and education workers as “the meat in the sandwich”
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between the specified rights of the student and their parents and the unspecified obligations of
Authorities to ensure that resourcing is adequate to meet those rights.

The Standards do not adequatdly specify therange of resourceswhich Authoritiesshould supply totheir
inditutions in order that they can meet their obligations under the Act, nor doesit specify that these must
be additional to standard resourcing. The potentid for systems to cost shift responsibility to the
individud indtitution remains. The capitd costs for adjusting physicd structures must be additiond to
inditutiona budgets and there must also be additiona support for the educationa program of the
ingtitution. The cogts of adaptation can often be considerable.

6. Right of Enrolment

A key issue of contention isfrequently the extent to which individud ingtitutions can argue “ unjudtifiable
hardship”, or conversdy the extent to which systems can meet the Standards by planned system
provisgon, such as the provision of schools designated as appropriate for students with specified
disabilities. The Standards leave a considerable degree of confusion on this matter.

Section 4, referred to above, taken in conjunction with Section 5 on Enrolment, would appear to leave
the issue of reasonable adjustments a an indtitution level, and place the onus for reasonable
adjusgments within that inditution, even though the discretionary funding may not be within the
autonomy of the indtitution, and the system may make aternative arrangements.

Students with disabilities must recaive the range of resources, including such things astherapy, inaway
that does not impinge on the genera running of the schools and other students, or on the ability of the
Authority to provide ahigh leve of education services generdly inthe area. At the same time, many
disabilities, can and should be accommodated within any school.

The AEU repests its strong beief that whilst it is supportive of moves to increase the integration of
students with disabilitiesinto mainstream education, there are cons derations that go beyond thewishes
of theindividua parent and student, and these must be recognised within the Standards. This issue of
enrolment is not best dedt with soldly a the individud indtitution leve.

This again emphas sestheimportance of aprocessthat cons ders enrolment and reasonabl e adjustment
on broader basis.

Theright to enrol dso needsto make clear that prospective sudents have achoi ce between mainstream
schoals and those with specidist resources, ie. education support schools , centres or units. The
making of choices should be informed so awell resourced consultation process should be articulated
dlowing dl stakeholdersand service providersto resolvetheissues. Thismay aso apply to the Section
on Participation (Section 6).
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7. Reasonableness

The AEU notesthat “theimpact of the appropriate actions or adjustments on other students and on staff
is incduded in Section 35 on “Reasonableness’, and welcomes this incluson as an important
congderation.

However, this section talks of “considered judgement”, but gives no indication of who makes that
judgement. Whilst the Standards, quiite rightly, give consderable weight to the rights and wishes of
sudentsand their parents, thereislittle mention of therole of expert opinion or the context within which
this* congdered judgement’ will take place. Decisons should be based not only on what the parent
wantsfor their child, but expert advice on what isin the best interests of the child, and the professond
opinion of teachers, and this must take place within a defined process.

8.  Unjustifiable Hardship

Thereis no attempt to describe “ unjudtifiable hardship”, a key term which remains highly contestable.
Some daboration, perhaps including examples of acceptable and unacceptable practices based on
evidence from elsewhere, is necessary if the Standards are to begin to progress the issue.

The AEU dso bdlieves that gtrictly spesking in arguing unjustifiable hardship one is arguing that one
isdiscriminating lawfully, not that oneisnot discriminating. Thereforethe satement in Section 5.2 which
states that “ education providers are obliged to ensure that prospective students with disabilities are not
discriminated againg...” would also seemto betechnicaly incorrect in that it goes beyond the terms of
the DDA.

0. Har assment

The Section on Harassment (3.6) is supported by the AEU, but does not go far enough. It should be
extended to ensure that none of the parties in the process are harassed. The right of al students with
disshilities to quality advocacy is supported, but regrettably much advocacy at present tends to be
confrontationa and resultsin the harassment of teachersand other educationworkers. Establishing clear
and transparent processes within which standards of advocacy are set would dleviate some of the
problemsin thisarea
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