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AUSTRALIAN EDUCATION UNION

SUBMISSION TO SENATE ECONOMICSREFERENCES COMMITTEE

Workplace Relations and Other Legidation Amendment Bill 1996

I ntroduction

1 The Audtrdian Education Union (AEU) isafederdly registered organisation and hasin excess
of 160,000 membersin al States and Territories. The AEU’s membership primarily conssts
of teachers and dlied staff employed in government primary and secondary schools and pre-
schools and kindergartens, Aborigind and Torres Strait Idander education workers,
employees in the centra and regiond offices of the various State and Territory departments of
education, teachers, tutors and other employees in TAFE colleges or smilar indtitutions,
teachers and supervisors in the disability services area and employees in Adult Migration
Education Services. The mgority (in excess of 60%) of the AEU’ s membership are women.

Over 85% of government school teachers are members of the AEU.

Terms and conditions of employment

2. Hidoricaly, the termsand conditions of employment of our government school membersin the
States have been regulated through State legidation, awards and agreements. The absence of
federa award coverage was partly dueto theinability of the AEU to gain regisiration under the
federd Industrid Relations Act until 1987. A High Court decision in 1983 opened the door
to registration and a markedly increased participation in the federal system.

3. In the early 1990s, the AEU determined that changes to some State industrial systems posed
ared and immediate threet to the working conditions of its members. The remova of the

! Rv Coldham; ex parte ASWU (1983) 153 CLR 297
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Commission’s arbitral powers in Victoria and the abolition of awards in favour of individud
agreements from March 1993 wasthefirst, and most drastic, step in atrend which manifested
itsdf to lesser, but sill Sgnificant, degrees in other States in rapid succession. A particular
concernof the AEU wasthat the governments that were responsible for the legidative changes

were aso the employers of its members.

The AEU’ smoveto thefederd system has been strenuoudy opposed by al State governments
a virtudly every sep in the process which began in 1993. Appeals have been taken to Full
Benches of the Commission, and a number of matters have ended in the High Court as the
governments seek to pursue every possible lega avenue to prevent the AEU obtaining
protectionfor itsmembersinthe Federd Commission. Despite the number of these challenges
and the seemingly limitless financia resources of the governments ploughed into them, amost
without exception they have failed. The most recent of these failures occurred in relation to
Western Audtraliaand South Australiawhen the Federal Commission determined that it should
continue to ded with the AEU’ s gpplication for federa awards, rgecting arguments that the
interests of employees were adequately dedlt with by the respective State systems. As usud,
this decision has been appeaed to a Full Bench.

The result of these developments is that federal award and agreement coverage of AEU
members has been greatly expanded.

InVictoria, anumber of federd awards govern thetermsand conditions of government school
teachers. There are also separate federal awards governing kindergarten teachers, TAFE
teachers and employeesin disability services.

In Western Australia, an agreement registered in both the Federal and State Commission
applies to government school teachers. Further award proceedings are awaiting the outcome
of the appeal referred to in the preceding paragraph. Teachers in TAFE Colleges and
Community Colleges are covered by separate federa awards.
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In Tasmania, consent federal awards apply to school teachers and TAFE teachers.

In South Audtrdia, the AEU is vigoroudy pursuing federa award coverage for itsmembersin
the schoolsand TAFE sectors. Aswith WA, afedera award application in the schools sector
has been stalled by an apped.

Federd awards apply to the AEU’s members in the Northern Territory and the ACT in the
schools and TAFE sectors.

In Queendand and NSW terms and conditions of AEU members are regulated by State
agreements and awards. The AEU has obtained dispute findings in the Federd Commission
in both the schools and TAFE sectorsin each State.

Enterprise bargaining

6. The shift in emphasis towards enterprise bargaining in the 1990s has clearly been to the
detriment of education workers in the government sector. The government employers
indstence on demonstrable productivity trade-offsfor salary increasesand other improvements
inan industry whose productivity is defined by socid needs and benefits, and where outcomes
cannot be quantified, has limited the scope for obtaining improvements to working conditions.
Bargaining in the education industry is thus characterised by employer demands for cost
neutrality or savings through negative cost cutting, demands for subgtantial changes to work
organisation and the teaching and learning process without payment and the generd tactics of
delaying and obstructing negotiations. The tendency for the employer demands to erode the
quality of education provided to students has meant that those demands have often been
unacceptable to our members. The result of dl of this has been a declinein the redl value of

sdaries and conditions.

7. Despite the rhetoric about the need for terms and conditionsto be determined at the enterprise
level between the employer and employees, it is apparent that accessto arbitration powersfor
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government education workers as an dternative is vitd if their working conditions are to be
protected. Since the advent of the Kennett government in Victoriain 1992 and the Brown
government in South Audtraliain 1993, in neither State have salary increases been obtained
through an enterprise agreement. Employees have been forced to rely on safety net increases,
and, in the case of Victoria, a recent arbitrated increase obtained through a specid case
aoplication. Current negotiations in the ACT, the Northern Territory and NSW have so far
faledtoachieveareault. Inthecaseof the Northern Territory, thelast agreement expired over
a year ago and the government has resorted to offering individual agreements and the

unprecedented action of locking teachers out of schools.

It isin this climate that the Federa government introduces indugtrid legidation designed to
reducethe Commission’ sarbitra powers, remove hard-won entitlementsfrom federal awards,
introduce individua contracts and return workers to the discredited State industrial systems.
Attemptsto judtify these changes are based on the constantly expressed desirefor “flexibility”,
dthough it is never explained what is meant by this term. More importantly, no indication is
given of what can’t be done in the current system that needs to be done. In these
circumstances, the only concluson that can be drawnisthat the desirefor increased “flexibility”
is nothing more than a desire for the flexibility to reduce terms and conditions of employmen.
That the Bill inits current guise will fadilitate this outcome is beyond argument.

Workplace Relations Bill

0.

There are a number of provisons in the Bill which entall a direct attack on the working

conditions of employees:

@ The stripping back of awards to 18 alowable matters, and the prohibition on the

Commission arbitrating outside those matters.
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The abolition of the paid rates award provisions and the conversion of paid rates to

minimum rates.

The predominance of State employment agreements over federal awards.

The ability of an employer to terminate a certified agreement unilaterdly after itsexpiry

date, thus returning employeesto award rates and conditions.

The introduction of individua contracts through the mechanism of Audrdian
Workplace Agreements (AWAS), and their ability to displace awards.

The absence of a“no disadvantage” test for certified agreements and AWAS, which
will now only need to satify a short list of miserly minimum standards.

The redtriction on an employee sright to take protected industria action.

The redtriction on an employee s right to have her/his union representative enter the

workplace.

The Bill aso seeks to undermine the position of exigting registered organisations by:

@

(b)

(©

(d)

removing or lowering the hurdles for new unions seeking regigtration, or for existing
unions seeking to expand their digibility;

alowing for the establishment of autonomous enterprise branches,

dlowing for the “disamagamation” of unions

reducing right of entry provisons,
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(e redricting aunion’ s right of intervention in certain certified agreement proceedings,

® preserving s.118A in aform which can effectively only be used by employers.

How employees will be * wor se off”

11.

Allowable award matters

A feature of the Bill isthe most Sgnificant rewriting of the definition of industria disputes since
the inception of the Industrial Relations Act in 1904. The Bill limits the arbitration powers of
the Commission to 18 core matters, defined as “alowable award matters’. Matters not
included in the ligt can only be dedt with if an employer is prepared to agree to include them
inacertified agreement. Some of the matterswhich will be under threet should the list become

law are asfollows;

Redundancy procedures, including notification, consultation and redeployment
Teacher workload (eg. face-to-face teaching hours, class sizes)
Study leave

Persond, travelling and remova expenses

Promotion and transfer

Accident make-up pay

Trade union training leave

Selection and gppointment

Professiona development

Leave for court attendance

Military leave

Qudification prerequidites

Meal breaks

Infectious diseases leave

Examination leave
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13.

14.

Protective clothing

Right of entry

Superannuation

Occupationa hedlth and safety
Lifting

The above ligt ishot a hypothetical catdogue of industria matters. The meatters are actudly
drawn from aquick perusa of the AEU’ sfederal awardsin Victoria covering school teachers,
early childhood, TAFE and disability services. No doubt there are other matters contained in
AEU federa awards in other States and Territories which are not included in the dlowable
award matters. The purpose of the list is not, of course, to indicate that al of the matters
should be included in every award. The point isthat it is possble that the Commisson will no
longer be able to include any of them in awards. If a dispute arises in relation to one or a
number of the above matters, the Commission will not be permitted to resort to arbitration
should the parties be unable to sttle their differences. The desire for “flexibility” would not
appear to extend to the Commission’ s dispute settling procedures. The problemsthat thiswill
create are set out below inthe paragraphsrelating to the AEU’ srecent experiencesin Victoria

Evenmoreobjectionablearethetrangtiond provisons(Items41-47 of Part 5) whichwill result
inmog, if not dl, of the matters set out in paragraph 11 being removed from awards. This
could occur gtraight away on the application of an employer, or will occur automaticaly at the
end of the 18 month trangitiona period. 1n many cases, the entitlements have been hard-won
after extensve industrid campaigns and lengthy Commission proceedings, and their forced
remova makes a mockery of the Codition’s clam before the eection that no worker would

be “worse off” under thair indudtrid rd ations reforms.

A secondary attack on award conditions is envisaged by the trangtiona provisons and an
amendment to existing s.143. The Commission is to ensure that awards do not prescribe
matters in detail or process “that are more agppropriately dedt with by agreement at the

workplace or enterprise level” or prescribe practices or procedures “that hinder the efficient
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performance of work”. These provisions are notablefor their potentialy wide ranging nature,
and, in the absence of any detail, pose athreat to even the allowable avard matters.

The AEU submits that the Commission should retain its full arbitra powers over dl matters
which currently can be the subject of industria disputes. It is not necessary to redtrict the
Commission’s power to achieve the Codlition's stated ams, particularly given the thrust of
other changes which are intended to promote the settling of disputes by way of agreements.
The Commission should retain itsflexibility to resolve dl typesof indugtria disputes should that
be necessary, and thus be able to properly carry out the Congtitutional power to “prevent and
Settle industrid disputes’.

Paid rates awards

Most awards (federal and state) applicable in government schools havetraditionaly provided
for the actud rate of pay applicable to employees, and up until very recent timesthis has been
the agreed position of al parties. Provision of actua rates of pay has been seen asappropriate
in an industry which is subject to predetermined budgets, rather than the level of expenditure
being the result of aproductive enterprise. In such an environment, it would be contrary to the
public interest to encourage and facilitate competitive and incompatible wage and sdary
outcomes which would inevitably lead to chaos and resentment between education workers
and create divisonsfor no red purpose. Uniform pay levelsfor teachers a the same level of
experience doing the same work has been agreed as far more appropriate in circumstances

where it isvirtudly impossible to measure differences in productivity.
The actud rates set traditionaly have taken into account a number of factors, not the least of

which is the fact that teachers do not normaly recelve paid overtime. A Full Bench of the
Federal Commission dealing with teacher workload recently held that:

“The uncontradicted evidence in these proceedingsisthat the standard working week
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of 38 hoursis no more than aformdity with some teachers spending in the order of 50
hours per week or more at their work in order to discharge their dutiesin an adequate
and acoeptable manner” .2

Teachers adso do not receive many alowances available in other fidds, such as ste and
protective clothing allowances. Therateof pay setisessentidly the proper ratefor thejob and

this has been the case for teacher sdaries for many, many years.

The abolition of paid rates awards and the conversion of existing paid rates to minimum rates
are strenuoudy opposed by the AEU on the basisthat they amount to a seriousthreet to salary
levels and are another unnecessary fetter on the Commission’s discretion to settle indugtrial
disputesin the appropriate manner. The Act asit currently exists provides for objects for the

paid rates awards sections to ensure that:

“(@  inappropriate cases, employees are protected by paid rates awards that set
far and enforceable wages and conditions of employment that are maintained
a ardevant leve; and

(b) paid rates awards are suited to the efficient performance of work according to
the needs of particular industries and enterprises, while employees’ interests
are also properly taken into account.”

The Commission is required to maintain and vary existing paid rates awards taking these
objects into account, although it need not do so if it would be contrary to the public interest.*

These and other provisons in relation to pad rates awvards entail sufficient flexibility and
envisage paid rates awards where “appropriate’. The provisons in Part VIC should be
retained, and there should be no conversion to minimum rates as envisaged by the trangtiond

provisonsin Schedule 5 to the Bill.

2 AEU and Minister for Education for the State of Victoria, Print L8274 at p.15
3 5.170SA of the Industrial Relations Act 1988

4 s170UC
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State employment agreements

The Bill proposes that State employment agreements will effectively displace federa awvard
coverage. This will serve to serioudy undermine federd award protection by dlowing
employers to offer new employees employment only on the basis that they sign a State
individud agreement (as exist under the Victorian, WA and Tasmanian systems) or pressure
exiging employeesinto entering into such agreements (where, for instance, apromotionismade
dependent on doing s0). An agreement under the Victorian system could belimited to thefive
or Sx minimum conditions contained in the Employee Relations Act. In these circumstances,
the employee could not rely on federal award conditions where the State agreement was silent

on apaticular issue.

As noted above, the AEU has expended a great dedl of time and effort in seeking to protect
its members conditions of employment through the federd system. The legidative changes
made by incoming State governments to the prevailing indudtrid relations systems, the effect
of which has been to remove many protections for employees, makes those systems distinctly
unaitractive as ameans of maintaining and enhancing our members terms and conditions of
employment. These same governments are aso the employers of our membersand tend to be
the first employersto take advantage of the new provisionsto drive down working conditions,
tear up exigting agreements and weaken the position of theemployees' chosen representatives,
the unions. It issmply not acceptable for a government that has guaranteed that workerswill
not be worse off to alow the discredited State systems to creep back through the back door
by way of individud agreements. It isnot rdlevant to clam that employees have the choice to
reman under their federd award. New employees do not have this choice, neither will
employees seeking a promotion or those seeking to renew fixed term contracts. In Victoria
and WA al teachers engaged since the State systems were redesigned in the early 1990s have
been employed on contracts with a specified period. Further, the encouragement of individua
bargaining will no doubt result in offers of pay increases being tied to individua contracts.

Despite the comments in the explanatory memorandum, the proposed changes to s.152 may
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well revive the outdated employment agreementsthat were entered into in Victoria, Tasmania
and WA before federa awards were obtained. The clause would need to be amended if this
is not the intention, but, in any case, the entire amendment should be scrapped as it is one of
the most draconian and unnecessary provisions of the Bill.

Unilaterd termination of certified agreements

Under the current Act, a certified agreement continues in operation after its expiry date in
ordinary circumstances, unlessand until anew agreement is made or both parties apply to have
it terminated.® The Bill will dlow the employer to terminate the agreement after its expiry date
on 28 days notice. Once natice is given, the termination is automatic once the notice expires.
Thereis no involvement for the Commission. Presumably, once the agreement is terminated,
employees will revert to award conditions. 1n some cases, this may occur where there have
been a series of certified agreements over a number of years. Theaward conditionsmay well
be markedly out of date, particularly insofar as sdary rates are concerned. Itisnot difficult to
imagine theimbaancein bargaining power that would result in discussonsfor anew agreement

where employees are suddenly thrust back onto greetly reduced conditions of employment.

This is another example where employees will be clearly disadvantaged under the new
provisons. It would greetly undermine the confidence of employeesin a system encouraging
certified agreements if those agreements could suddenly cease to be relevant at the behest of
the employer. The current system in this regard functions reasonably wdl, and the AEU
srongly submitsthat it should be retained.

Audralian Workplace Agreements

The AEU isopposed to theintroduction of individua contracts. It hasbeen our experiencethat
resort to individua bargaining by employersisusudly not for any perceived need for flexihility,

5 $.170MI of the Industrial Relations Act 1988
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but to undermine collective negatiations with unions. This can be manifested by direct
approaches to individuad employees with an offer that has aready been legitimatdly and
collectively rgected by the workforce through the union. Another and more extremetactic is
to extend improved offers to individuds in an effort to entice them to give up their union

membership, as occurred in the recent CRA dispute.

The AEU hasfaced thesetacticsin Victoria, WA and the NT in recent times. The government
in Victoria has consgtently refused to negotiate with the AEU, preferring to ded with
employees on an individud basis where possible. Its most recent sdary offer was linked to
acceptance of its Professona Recognition Program (PRP), which was not negotiated with the
AEU. The government offered individud teachers along overdue pay increase on the basis
that they accept the PRP. The government’ srefusal to negotiate over terms of the PRP meant
that the Commission was eventudly compelled to arbitrate for anew career structure and pay
increase which incorporated some elements of the PRP and some elements of the AEU’s
cdams Theavailability of award arbitration prevented apotentidly divisve situation developing

in schools in which employees could have ended up on different rates and career structures.

In WA, the Commission was forced to intervene in a Stuation where the government was
makingindividuad sary increase offersto employeeswhich weretied to productivity trade-offs
for which it had not been able to secure the agreement of the union representing over 80% of
the teachers. The Commission ordered that an interim increase be paid to al employees
without the trade-offs sought by the employer. The Commission was then able to bring the
partiestogether and the result wasacertified agreement covering dl teacherstowhichtheunion

was a party.

Inthe NT, the government has written letters to al teachers putting an offer which again was
rejected by the employees collectively. They have aso threatened to lock teachers out of
schools indefinitely if they take further indugtrid action.
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A feature of this activity is the limited or often mideading information that is supplied to
employees when individua offers are made. Employees are often told that the offer is“find”
and will be withdrawn if not accepted by acertain date. The impresson is created that if the
offer is not accepted, there will be no pay increase available. The result is confusion and
uncertainty, even where amgority of the employees are union members. Theintroduction of
AWAswill serve only to legitimise this divisve and confusing gpproach to negotiation. 1t will
a0 fodter the de-unionisation Strategies adopted in the CRA case which were circumvented
by the Commission.

There are many problemswith facets of the proposed AWA system, the most significant being
the predominance of AWASs over federal and State awards, the absence of a proper “no
disadvantage’ test which is determined by reference to existing conditions and the inability of
the Commission to scrutinisethe agreements beforethey arefiled. No doubt other submissons
will ded with these obvious shortcomings and suggest amendments to ded with them. The
AEU’ s pogtionisthat it opposes the introduction of a system of individud agreementsin any
form, as such systems inevitably fail to rectify the imbalance of bargaining power between
employer and employee and are contrary to the collective gpproach to industria relationsthat,
despite the rhetoric of some poaliticians and the media, has served this country extremely well

over 90 years.

Absence of “no dissdvantage” test

The Caodition clams that an award safety net will underpin enterprise bargaining. It then
reduces that award safety net to amaximum of 18 core matters, and finaly removesthe safety
net atogether as a basis for certified agreements and AWAs. What the Codlition actudly
meansisthat if you don’'t want to enter into a substandard agreement you can remain on your

(now) substandard award.

The minimum standards set out in the Bill arein truth no better than the standards introduced
by the Victorian government in 1992. They offer little protection to Austrdian workers, and,
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to make matters worse, even the minimum conditions can be undercut as part of a strategy to
save an aling busness. Interestingly, thereis no provison which would result in any shortfall

to the employees being made up by the business in times of prosperity.

This agpect of the Bill isadassc example of “flexibility” actudly meaning “flexibility to reduce
conditions’. Thecurrent “no disadvantage’ test dlowsagloba approach in comparing existing
conditions to those in the proposed agreement and does not limit the matters that can be
included in agreements nor how they are expressed. The intention behind the proposals must
therefore beto dlow reductionsin overal entitlements. They would be unnecessary otherwise.

The exiging “no disadvantage’ test has often prevented the certification of agreements which
provide the employer with some ability to dter terms and conditions during the course of the
agreement. For example, agreementsincluding aclause which permitsaterm to be determined
“pursuant to the company policy manua” have been held tofal foul of the no disadvantage test
on the bagis that it isimpossible to determine whether the test is satisfied. Thisis becausethe
company could vary the particular policy manua without the involvement of the Commission,
in effect alowing for unilaterd variaions of existing terms during the life of the agreement.
Under the proposed sections, such agreements will no doubt be possible aslong asthe terms
which could be subject to variation are not included in the short list of minimum standards.

Even within the minimum sandards there are serious flaws. The minimum sdary rate is that
contained in an award (State or federa). The definition of award will no longer include a
certified agreement, which means that sdary rates in a certified agreement will not be the
benchmark for new agreements. The Commission has not been inclined to automatically
increase award rates on the expiry of certified agreements. The award ratewill therefore often

be out of date and an inappropriate benchmark for new agreements.

The exigting “no disadvantage’ test should be maintained to provide redligtic protection for
Audrdian employees.
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Regtriction on indudtrid action

The only red bargaining power in the hands of workers is the right to take industrid action.
The Bill proposesto prevent thetaking of lawful industria action during the course of acertified
agreement or AWA even if the action relates to a matter not dedlt with by the agreement. In
fact, the Bill not only limits the taking of indudtrid action, it also proposes fines on individuas
and unions that engage in “unprotected” action. Such fines would be in addition to the wide
range of common law remediesthat employers could avail themselves of, given the actionisnot
protected.

In addition to thislimitation, the Bill will make it eesier for abargaining period (which endbles
the taking of lawful industrid action) to beterminated. If abargaining period isterminated, the
Commission will o be able to order that a party may not initiate a new bargaining period
within a specified period (which does not appear to be limited).

Theseamendments are an example of the Codition’ sincongstency initsmoveto aderegulated
environment. It proposesto shift theresponsbility of regulating conditionsof employment avay
from the Commission and into the hands of employers and employees, the emphasis resting
withenterprise bargaining, arbitration “alast resort”. At the sametime, employeesareto have
one hand tied behind their backs by taking away their only trump card for asubstantia part of
thetime. Itisan accepted principle inindustrid relationsthat the more power that isremoved
fromacentra arbitral authority, the more power should be accorded to employees and unions
to engageinindudtrid action. ThisBill goesthe other way, and aso imposes new finesto add

to the employers common law armoury.

The regtrictions on taking industria action during the course of an agreement and the new fines
for taking unprotected action should beremoved fromtheBill. Exigtings.170PO, whichalows
for the termination or suspension of a bargaining period, should be retained.
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Right of entry

The regtriction on right of entry to Stuations where employees have issued written invitations
to the union representative is totaly unnecessary, given that award provisions and the current
s.286 areframed to ensure that employeesare not hindered or obstructed in their performance
of work. The AEU is not aware of any outcry or concern about the exercising by union

representatives of thisright.

The regtriction on the holding of discussions under proposed s.286A (Item 26, Schedule 15)
to employees med-times or other breaks is notable, given that such bresks are not included
inthe lig of dlowable award matters.

Registered unions

43.

The Bill indludes a number of provisonswhich are clearly amed at weakening the position of
the employees recognised representatives, which will inevitably impact on the employees
themsdves. Whiletheseattacksare hardly surprising, they are nonethel essdisgppointinginlight
of the responsible actions of registered unions over alengthy period which have contributed to
the economic well-being of the country. In a deregulated environment, the importance to
employeesof effective representation cannot be understated. Theamendmentsaretransparent
intheir intention to create confusion and disharmony, weaken the position of existing unionsand
encourage the formation of “employer friendly” organisations.

New “unions’

The provisonswill enable as few as 20 employees to seek regigtration as an organisation of
employees. They will not face the redtrictions that have faced other unions since 1904. The
AEU for ingtance was prevented from seeking registration until the 1980s because of a
provison which requires that the association be capable of engaging in an indudtria dispute.
This requirement will be removed (which in itsalf raises conditutional questions), as will the
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requirement that there be no other registered union to which the employees could conveniently
belong. Thislast restriction, which aso preventsexisting unionsfrom expanding their coverage,
has resulted in very few new unions achieving registration in recent times. The Sability thet has
resulted in workplaces has been appreciated as much by employersas by the unionsand their
members. The fact that neither of the mgor industrid relations players are caling for this
change indicatesthat it isdriven by ideology and adesireto creste problemswhere noneexist.
The amendments should be removed.

Autonomous enterprise branches

Once again, it is difficult to see from where the impetus for this proposad emanates. In the
absence of a clear rationde, it can only be concluded thet this is another attempt to drive a
wedge between groups of employees. The matters over which the branches are to exercise

“autonomy” are left to be prescribed in regulations, which itself is a cause for concern.

It is reasonable to expect that unions should be able to determinetheir own internd structures.
Union rules are required to ensure that democratic practices prevail. The ultimate sanction for
aunion which does not satisfy membersin this regard isloss of membership, and it is difficult
to imagine this being a concern for the Codition. Of coursg, if the hurdies for the regigtration
of new unions are removed as outlined above, disgruntled employees will have other options.
There must dso be doubts about the congtitutiondity of these provisons, particularly given the
subject matter which isto be determined by regulations.

“Disamdgametion”

These providons fal into the same category as the matters discussed in the previous
paragraphs. They amount to nothing more than a cynicd attempt to increase the number of
unions and creete disharmony through divison.
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Right of entry

This item has been dedt with above.

Intervention

The Bill proposes an amendment to s43 which will limit the Commisson’s generd power to
grant leave to a person or body to intervenein gpplications for certified agreements. The new
certified agreement provisions alow for two types of agreements, one made directly with
employees (Divison 2) and the other negotiated directly with unions (Divison 3). Inthe case
of Divison 2 agreements the Commisson would appear to be prevented from granting
intervention rights to arelevant union (ie. one that has members covered by the agreement).
Thisis 0 even though the union may have participated in negotiations over the agreement on
the invitation of one or more members. A union that has participated in negotiations should be
accorded aright to gppear. At the very lead,, flexibility dictates that the Commission should

retain its generd powers over intervention.

Section 118A

The proposed amendments to s.118A will effectively make it another tool in the hands of
employers. The section will only be activated where the conduct of a union is “ preventing,
obgtructing or redtricting the performance of work or is harming the business of an employer”,
or where such consequences are “likely to recur” or are “imminent” (Item 5, Schedule 4).
Where the employer supports a particular union’s application, it will argue that these
preconditions are met. It may even indtigate the gpplication itsdf. Where the employer does
not support an gpplicant union, it will arguethat thereisno conduct of the required severity, and
such arguments will be difficult to counter. The only option for aunion in this Situation would
be to escalate any workplace disturbance, in which case it would be likely to face compelling
argumentsthat it should not profit from its own misconduct. The union which enjoysemployer
support in this case would be careful to keep its hands clean.
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This amendment is another example of the Codlition adopting an inconsstent position. For
yearsthey have preached about the merits of open competition between unionsand advocated
that employees should be free to join the union of their choice. When it comes to the crunch
however they are not prepared to risk thewrath of the employers. The watered down version
of s118A is a direct result of employer concerns that it retain some control over union
representation. Union coverage is not a matter that should be influenced by employers. The
Coadlition should gtick to their guns (in this matter at leest!) and abolish s 118A.

Teachers experiencein Victoria

52.

53.

The benefits of access to a Commisson possessing full arbitral powers is glaring when
consderationishad to the plight of Victorian government school teachers since October 1992.

Redundancy

On 20 November 1992, declarations were made under the newly enacted Public Sector
Management Act (Vic), the effect of which wasto override provisons of the Teaching Service
Act and terminate key provisons of existing agreements which had been registered in the
abolished Industrial Relations Commission. The effect was to remove teachers permanency
and make ther much more susceptibleto termination, including by way of redundancy. Onthe
same day, the government announced itsintention to reduce the teaching service by 4,000 and

made available Voluntary Separation Packages (V SPs).

Teachersweregiven until 30 November 1992 to accept aV SP or expressinterest in obtaining
aVSP. Not surprisngly, the immediate reaction was one of confusion and digtress, as the
informetion provided by the government was not sufficient for many employees to make a
consdered decison. The current Victorian Treasurer, Mr. Stockdale, admitted before a Full
Bench of the Federa Commission that “the communication hasn't been as good aswe would
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have liked it to have been”.® Tha Full Bench ultimately made afinding that:

“for a consderable number of potentialy excess teachers in Victoria there was a
relatively high level of pressure, stress, tension, and confusion”.”

The Full Bench also determined that there had been:

“a red dement of unfairness in the VSP excess declaration, and transfer system
adopted. This arose because teachers were called upon to declare their interest for
what was ostensbly a potentia benefit, without being clearly informed that a direct
consequence may be their detachment from the stlanding workforce and deployment
if they chose not to accept any offer which eventuated, or if they were not made an
offer” 8

The AEU notified adigpute with respect to redundancy in Victoriaand Tasmaniain the Federd
Commission on 23 November 1992. The arbitral powers of thetribuna in Victoria had been
abolished by the Employee Relaions Act. Given the urgency of the matter, the Commission
was abletolist it for hearing on 30 November 1992 before Senior Deputy President Riordan.
Onthat day, the AEU sought and obtained an interim award, the effect of which wasto require
the employer to take no further steps to process the V SPs offered on 20 November 1992.°
Riordan SDP felt an order was justified on the basis that:

“If an order is not made to preserve the status quo pending ether a proper
consderationof al of thefactsand circumstances by the Commisson, or dternatively,
and hopefully, by aconciliation proceeding involving both parties, then theissue will be
resolved by circumstances rather than by the principles of reason and justice”.*°

® ATU and Minister for Education of Victoria, Print K6049 at p.14
" Ibid at pp.17-18

8 Ibid at pp.19-20

9 ATU and Minister for Education of Victoria, Print K5741

10 printK5742 at p.2
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Further proceedings followed immediately. The award was varied on the gpplication of the
AEU to require the Minister and the officers of his Ministry to abide by the terms of the
award.* Theaward wasthen quashed on appeal on 14 December 1992 on technica grounds,
but the matter came back before a Full Bench on 17 and 18 December 1992 with the AEU
seeking anew interim award. The Full Bench decided to make an interim award on Christmas
Eve, dthough not entirely in the terms sought by the AEU. The award alowed an employee
who had accepted aV SP to reconsder and withdraw such acceptance in writing before 31
December 1992. It dso prevented the government from terminating employees (who had not
accepted a V SP) other than by way of the disciplinary or efficiency provisonsinthe Teaching
Service Act. In other words, compulsory redundancy, which had arisen as a concern, was

prevented.'?

A fina redundancy award was eventually made by a Full Bench on 27 October 1994.2° That
award contained extensive provisionsand protectionsfor employees. 1t dedswithintroduction
of change, redeployment, retraining and redundancy, voluntary separation, sdlary maintenance
payments, |eave and expensesto seek dternative empl oyment and moving household expenses.
On 24 February 1995 the award was further amended to provide for redundancy payments
and to dlow for compulsory redundancy in limited circumstances and only after lengthy
negotiations and consultations* The result is an award which provides for redundancy
procedures and benefits which are far superior to those which have arisen from the sandard
Termination, Change and Redundancy casein 1984.

The AEU did not achieve dl of itsclamsin thismatter, either at theend of 1992 or later. This
is however not the point. The speed with which the Commission was able to ded with these
urgent matters at least enabled employees to better consider their options. The 1992 Full

1 see reasons for decision in Print K5886 at pp.8-9

12 Print K6050

13 print L6164

14 Pprint L9672
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Bench of the Commission itself noted that its decison “may dso contribute to an overdl
undergtanding”.”> Two points are worth extracting from this dispute. The fird is that the
Commission’s power to act quickly and make an interim award were crucid to providing
protectionto employeeswho were clearly stressed and confused. The second point isthat the
proposed dlowable award matters provide for “redundancy pay” only. This raises clear
doubts about the ability of the Commission to arbitrate on issues of notification, consultation,
redeployment, expenses and araft of other provisonsincluded inthe AEU’ saward and many
other federal awards. The next time a State or Territory government decides that there is an
urgent need to reduce its workforce, there may be nothing that can be done to ensure that
fairness and dignity prevail. The Full Bench noted that:

“There are socid vaues which underly the ingstence in indudtrid principle upon
adequate consultative processes being associ ated with terminations of employment.”*®

Such socid vaues may amount to nothing under this Bill.

Teacher workload

The declarations made under the Public Sector Management Act on 20 November 1992 also
removed from exigting registered agreements a number of provisons dedling with teacher
workload, including the regulation of classsizes, face-to-faceteaching hoursand staffing ratios
for schools. The substantial incresse in workload which eventuated resulted in the AEU

seeking theexercise of the Federd Commission’ sarbitration powersand on 24 February 1995

15 print K6049 at p.18

16 Print K6049 at p.22
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aFull Bench determined to vary an existing award to ded with workload issues.'’

The decison dedswith thelong history of teacher unions pursuing and achieving the regulation
of theworkload required of teachersfor over 50 years, either by determinations of therelevant
tribunas, or by agreement. From 1983 to 1992, regulation of Victorian teachers workload

was achieved through successve agreements with the government.

The Commission referred to the prevailing Stuaion following the abalition of the rdevant
sections from the agreements. It identified its role in the following passage:

“The essentid or fundamentd issue for resolution with respect to this aspect of the
indudrid digpute is whether the employer isto be ableto continueto fix thework load
of teachersin a unilateral and unregulated manner or whether the Commission should
intervene in order to ensure that the workload demands on teachers are fair, just and
reasonable in the circumstances.

The current Stuation, whereby the employer hasreserved to itsdf the unequivocd and
unlimited right to determine the size of the required work load, is a dramatic and
spectacular dteration to past practice and represents a substantial reduction in the
rights of the teachers employed in the Victorian Government school system.

In the resolution of this aspect of the disoute the Commisson must decide if the
dterdions that have occurred are reasonable or unreasonable and whether the facts
and circumstances require some form of award regulation of the work load of the
relevant teachers.

There is nothing unique in this regard. Indeed the regulation of work load, or the
determination of appropriate Saffing leves, is a common occurrence in the resolution
of indugtrid disputes.” (p.8)

The decision should be read in its entirety to appreciate the work load now facing teachersin
Victoria The Commission concluded that:

“The evidence given in these proceedings is strongly in favour of the submissions that

7 print L8274
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teachersin Victoriagenerdly work long hours which include substantiad working time
outside of school hoursand that their work |oad hasincreased sgnificantly over recent
years.” (p.14)

It then went on to consider two fundamental aspectsrelevant to theissue of areasonablework

load:

“Hrdly, the uncontradicted evidencein these proceedingsisthat the stlandard working
week of 38 hoursisno morethan aformaity with someteachers spending in the order
of 50 hours per week or more at their work in order to discharge their duties in an
adequate and acceptable manner. Certain of thewitnessescalled by the AEU said that
their weekly hours, which includes time well in excess of the time actualy spent in the
classroom, exceeded 50 hours per week. There appears to be no issue that normal
hours required of teachers during the 200 working day school year are well in excess
of 38 hours per week.

Secondly, class room ingtruction is but one aspect of ateacher’s duties. There are
several other duties including adminigrative and planning time, correction of
examindion papers, projects and like activity, accompanying students on school
excursons, atendance at sporting, recreation and cultura activities and increased

playground supervison.” (p.15)

Further on, the Commisson noted that:

“The evidence given is that teachersin Victoria are working extended hours and there
isclearly acapacity for someteachersto be exploited unfairly by way of theimpostion
of unreasonable workloads.” (p.28)

The Commission ultimately determined to vary theaward by prescribing maximum face-to-face
teaching hours for primary and secondary teachers. In relation to class sizes, a dispute
resolution procedure was set up which culminates inaBoard of Reference hearing. A generd
direction was given that no teacher isto be required to perform an unreasonable or excessive
workload. The Commission was aso keen to emphasise the resolution of disputes where

possible at the workplace leve.

Once again, the AEU did not achieve everything it hoped for in this matter. Once again, this
isnot the point. The Commission was not prepared to leave the regulation of work load to the



26

whim of the employer. At the same time, it dlowed for schoal levd flexihility in its decision.
Work load isnot clearly specified asan alowable avard matter, and the award variations must
therefore be under threat. The result would be areturn to the clearly unsatisfactory and unfair
Stuation which prevailed before the Commisson’s intervention.  This decison demongrates
that the Codlition’ sproposasto limit the Commission’ sarbitral powersareunfair, and, perhaps
more importantly in this context, unnecessary. The Commission felt theneed to, and was able
to, reconcile the need to protect employees from unfair practices with the need for flexibility at
the workplace level. A copy of the decison is attached.

65.  Thesetwo examples have been included to demongtrate the very red potentia for unfairness
that the provisons of the Bill create. They are both related to Victorian school teachers, but
they are just as relevant to other States and Territories, and to other sectors such as TAFE,
early childhood and the disability services area. It has been the AEU’s experience that
“initiatives’ of the Victorian government are quick to surface in other States and Territories.
In WA, for ingtance, matters dedling with recruitment, selection, gppointment, transfer,
secondment, redeployment, termination and discipline have recently been prescribed in public
sector standards made under the Public Sector Management Act (WA). The effect isto
remove these matters from the State Commission’ s jurisdiction, and effectively into the hands
of the employer. Teacher and dlied staff work load across Audrdia will be dgnificantly
affected by the policies of devolution which are gathering pace in dl States and Territories,
policieswhich involve

the trandfer of responghilities and functions to the school level and away from central and

regiond offices.

Part-time and casual employment

66.  The proposed deregulation of the use of part-time and casua employment isamajor concern

for the AEU, particularly in the TAFE area where alarge proportion of theworkforce are not
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permanent full-time. Theremova of requirements that part time workers have set hours of
work would result in part time teachers having no certainty of work hours or days. For
example, the Victorian Teachers (Government Schools- Interim) Award 1994 providesfor a
maximum number of days attendance required for part time teachers. This provides an
important stability for part timeteechers, particularly women who arelikely to bejuggling work

around child care and school hours.

The proposed prohibition on the Commission including clauses on proportions of part time or
casua employees will dso have a detrimental impact on education workers. In the TAFE
sector anumber of awards include provisions stating amaximum number of hoursthet can be
worked on a casud basis beyond which the teacher must be employed on a fixed term or
permanent basis. Such employment provides for accessto sick leave, annua leave and other
entitlements not available to casua teachers. The loss of this will provide less security of
employment, and reduce conditions of employment through loss of entitlements and sdary for

many employees in the education sector.

The Commission should retain its full arbitra powersin reaion to the regulation of part-time,

fixed-term and casud employment.

Women workers

69.

70.

Thelimitsto be placed on the Commission’s arbitra power will detrimentaly affect women,
who have traditiondly suffered under enterprise bargaining, particularly in the area of over
award payments. The abalition of paid rates awardswill encourage over awvard arrangements

in the education indudtry.

Provisons which currently exist in the agreement sections of the Act to protect employeesin
the bargaining process will be removed. For instance, s.170NG requires the Commission to
take into account the interests of women in approving enterprise flexibility agreements. This
section will not be replicated under the new non-union agreementsin Divison 2. In addition,
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the generd consultation provisons for certified agreementsare of particular benefit to women.

They will not exist to the same degree under the new provisons.

The removal from awards of clauses relating to promotion, affirmative action and equal
employment opportunities will have a negative impact on women education workers. Inthe
past, discriminatory employment practices have resulted in an under representation of women
inpromotion positionsin schools. For examplethe proportion of women principasisfar below
their representation intheteaching forceasawhole. Affirmativeaction provisonsand seection
procedures which include requirementsto meet EEO principles have been important inclusons
in education awards and have asssted in redressing the impact of the past discrimination and
providing afair and equitable process. Without regulation in thisareathe progressmadein this
areawill belogt.

The redtriction on arbitra powersin relation to part-time, casud and fixed-term employment
referred to above will have a particular impact on women workers who make up a large

percentage of these categories.

Aboriginal and Torres Strait Idander employees

73.

74.

The emphasis on workplace level negotiation will smilarly have an adverse impact on
Aborigind and Torres Strait Idander employees, who have traditiondly not fared wdl in this
environment. Theremova of provisonsgiving protection in the bargaining processes will so
be a detriment, as will the deregulation of non-permanent employment. It is aso notable that
the dlowable avard matters do not include culturd leave, which is an important and vaued

entitlement for Aborigind and Idander workers.

Theindividua negotiation gpproach fostered by the Bill is dso not appropriate for Aborigina
and Torres Strait Idander workers, who prefer to work, act and think collectively. These
employees in the education industry are currently engaged in along struggle for recognition of
their status and input to the education of Audtrdian sudents. The Bill will do nothing to assst
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this process, and the weakening of workers collective power islikely to hamper progressin
thisarea. Problems of ingtitutionalised racism are also not dedlt with.

Conclusion

75.  TheBill represents afundamenta attack on the rights of Australian workers and their unions.
Eachmatter dedlt with in thissubmiss onwhen congdered doneis seriousenough. Considered
together, they will alow for an environment in which workers are exploited through a
combinationof factors. Theremova of arbitral powersincluding paid rates provisonsand the
resurrection of state employment agreements are the mgjor concerns, but there are many
others. TheBill proceedson the premisetha employersaredwayswilling to negotiatein good
faith and agreements are aways achievable. Unfortunately, the AEU’ s experienceis that this
isnot awaysthe case, particularly inasector which isincreasingly subject to blinkered budget-

driven policies.

76.  The AEU asksthat the Senate Committee recommend substantia changes to the Workplace
Rdations Bill to ensure that Austrdian workers have access to a fair and effective industria

relations system.
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